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NOTES AND COMMENT
Chattel Mortgages: Removal of Property to Different County;
Effect of Withdrawals and New Filing of Mortgage; Equitable
Conversion. Black Hawk State Bank v. Kinzler et al:1
John Kinzler and his wife executed and delivered a chattel mortgage
to Martin Accola for $65o. The mortgagee duly filed his mortgage
at the time of its execution in the town of Franklin, of Sauk County,
in conformity to.Section 241.10 of the Wisconsin statutes. Thereafter
the mortgagors removed themselves, together with the mortgaged
property, to Honey Creek, in Sauk County.. The mortgagee, Martin
Accola, then withdrew his mortgage from the office of the town
clerk of Franklin and filed it with the town clerk of Honey Creek.
Upon maturity of the note secured by the chattel mortgage, the
mortgagors were unable to meet their obligation and by mutual agree-
ment consented to hold a farm auction for the purpose of obtaining
funds for the payment of the debt. One John Accola was appointed
clerk of auction. The mortgagors gave him a written order directing
him to pay Martin Accola the amount of his note out of the proceeds
of the sale.
After the commencement, but before the end of the sale, the plaintiff
in this action caused a garnishee summons to be served on the auc-
tioneer, claiming that he had money in his possession which belonged
to the Kinzlers. The question presented by the case is whether the
plaintiff is entitled to the fund held by the auctioneer or whether the
mortgagor is protected by his chattel mortgage or by the written order
given to the auctioneer above referred to.
The court says:
"It appears to be settled that the withdrawal of the chattel mortgage
from the office of the town clerk by the mortgagee, Martin M. Accola,
destroyed its validity against the creditors of the Kinzlers," citing as
authority for this proposition the case of Gruner v. Star Printing Com-
pany
2
Likewise, the court says:
"The chattel mortgage, having been filed in the first instance in the
proper office, it was not necessary for its continued validity that it be
filed in the town to which the Kinzlers had removed," citing Bailey v.
Costello.'
The holding of the court was that while the chattel mortgage did not
protect the rights of the mortgagor, the.written order to the auctioneer
constituted an assignment of a fund shortly to be created, and conse-
quently at the time of the garnishment there were no funds of the
debtor in the hands of the garnishee defendant. The doctrine of equi-
1215 N.W. 433, - Wis.
340 Wis. 523.
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table conversion is invoked and the rights of the mortgagor protected,
not as a mortgagor but as the assignee of a fund.
It seems to us, however, that the court, with equal propriety and cor-
rectness, might have arrived at the same conclusion by holding the
chattel mortgage to be good. A review of the cases above mentioned
convinces us that they are not exactly in point with the particular ob-
ject at issue. It should be remembered that in this case, while the
mortgage was withdrawn from its original place of filing, it was refiled
at the place where the mortgagor resided. The words of the statute
are. 4
"Every mortgage of personal property or a copy thereof may be
filed in the office of the clerk of the town, city or village where the
mortgagor resides .......
No mention is made that the mortgage must be filed at the place the
mortgagor resided at the time of the mortgage. It merely says, "Where
the mortgagor resides."
The case of Gruner v. Star Printing Company, supra, involved a state
of facts entirely different from that in this case. In that controversy
plaintiff gave a written authority to withdraw and destroy the mortgage.
He so did and sold the property to the defendant. There the court
properly held that the withdrawal constituted the destruction of the
validity of the mortgage as against third parties. But, that case is not
affected by the consideration of another filing.
In the case of Bailey v. Costello, supra, the court makes use of the
following language at page 93:
"It was not necessary for the plaintiff, in order to preserve his rights,
to refile the mortgage in the city of Richland Center when Brenden, the
mortgagor, removed to that place and kept the horse there .......
In this case likewise, the question of another filing is not involved.
From the language used it is apparent that such additional filing
"is not necessary." In other words, such filing would be surplusage. But
the exact fine point is not decided. True, with the original filing addi-
tional filing is not necessary, but can it not be said that when the original
filing fails, that which was considered heretofore unnecessary, may be
the saving point. Strictly, the situation in this case conforms to the
statute. The mortgage is filed at the place the mortgagor resides. The
cases cited merely show that additional filing is not necessary to a mort-
gage already validly filed. But it is the writer's firm opinion that while
it may not be necessary to a good mortgage, it may be sufficient to
prevent the failure of a mortgage which has been attacked because the
original filing has been invalid or withdrawn.
CHAS. L.. GOLDBERG
Citizenship: Does not descend where father never resided in
United States*
Chin Bow, a Chinese boy of ten, applied for admission to the United
States at Seattle. The Board of Special Inquiry of the Immigration
Bureau of Seattle denied him admission on the grounds that though his
father was an American citizen, he had not resided in the United States
'Sec. 241.10.
* JVeeden v. Chin Bow, 47 Sup. Crt. Rep. 772.
